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IN THE COURT OF SUB DIVISIONAL JUDICIAL  -

MAGISTRATE (M), GOHPUR. 

P.R.C – 96/19 

U/S 379/411/34 of I.P.C 

                                             State 

Vs 

(1) Sri Bankim Doley 

S/O- Sri Lakhi Prasad Doley 

Vill- Dila Pokhora (Kamdewal) 

P.S- Gohpur 

Dist- Biswanath (Assam) 

(2) Sri Ronaldo Kutum 

S/O- Sri Ranjit Kutum 

Vill- Lohitmukh, Kamdewal 

P.S- Gohpur 

Dist- Biswanath (Assam) 

.....Accused 
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      Present: Sri.  A. A. Choudhury, S.D.J.M(M), Gohpur.   

For prosecution: Smti Barnali Chetia ,Ld. APP.   

For defence: Sri Debajit Dutta and Ms. S.S Baruah, Ld. Advocate.  

      Date of evidence: 12.09.19, 09.01.20, 14.02.20 & 30.10.21.   

Argument heard on: 08.11.21.  

Judgment delivered on:  11.11.2021. 

                                     JUDGMENT 

1. The case of the prosecution in a nutshell is that the informant 

namely Sri. Narayan Baruah, the then ASI of Gohpur P.S. 

lodged an ejahar on 16.06.19 inter-alia alleging that based 

on source information about a stolen motorcycle; a search 

operation was conducted at the house of accused Bankim 

Doley and Ronaldo Kutum by the informant alongwith A.S.I. 

Durlav and other personnel on 16.06.2019 vide G D Entry No. 

312/19. During the search, one motorcycle without 

registration number and without any documents was found at 

the house of Bankim Doley and thereafter was seized in 

presence of witnesses. Accused Bankim Doley has stated the 

name of co-accused Ronaldo Kutum and accordingly both the 

accused persons alongwith seized motorcycle were produced 

at the police station, where both accused persons admitted 
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before the police that they were involved in buying and 

selling of stolen motor-cycles. Hence, the ejahar. 

2. The ejahar/FIR was registered as a case vide Gohpur P.S. 

Case No. 246/19 U/S 379/411/34 I.P.C dated 16.06.19 and 

investigation was initiated. On completion of investigation, 

Charge-Sheet under section 379/411/34 I.P.C. was submitted 

against the accused persons namely (i). Sri. Bankim Doley 

and (ii). Sri. Ronaldo Kutum. 

3. Accordingly, cognizance was taken and copies were served to 

the accused persons and when particulars of offence under 

the aforesaid sections of law was read over and explained to 

the accused persons, they pleaded not guilty and claimed to 

be tried. 

 

4. During the trail, the prosecution side has examined 06 (Six) 

Prosecution witnesses, whereas, the case of the accused 

persons is of denial.  

 

5. Point for determination:  

 

(i)  Whether both the accused persons, in furtherance of 

common intention, have dishonestly received or retained any 



 

4 
 

stolen property, knowing or having reasons to believe the 

property to be stolen? 

 

(ii)  Whether the accused persons, in furtherance of common 

intention, have committed theft of one Motorcycle without 

having any Registration number? 

Decision thereon and Reasons for the decision: 

6.  In evidence, the informant as PW 1, namely ASI Narayan 

Baruah deposed that on 16.06.19 while PW 1 was pursuing a 

motorcycle theft case which occurred at Tonganagaon and in 

that regard was present at Lohitmukh, meanwhile at about 

05:00 pm, PW 1 received a source information that a stolen 

motorcycle is kept at the house of accused Bankim Doley. 

Accordingly, PW 1 alongwith Traffic i/c Durlav and battalion 

party searched the house of Bankim Doley and found one 

Pulsar motorcycle in presence of Bankim Doley. Bankim Doley 

could not produce the documents of the recovered 

motorcycle and as such informant seized the motorcycle and 

brought the same to police station. Accused Ronaldo Kutum 

stated to PW 1 during questioning that they have purchased 

a stolen motorcycle from a person of Arunachal Pradesh. The 

accused persons could not identify the person who sold them 
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the motorcycle and hence they were arrested  and forwarded 

to court. PW 1 lodged the ejahar on the same day. 

7. In cross-examination, PW 1 stated that he has written the 

ejahar himself but does not remember the time and month of 

lodging the ejahar. PW 1 has not given description/details of 

the stolen motorcycle. Seized motorcycle did not have any 

registration number and was blue and black in color. PW 1 

does not remember the date of conducting search at the 

house of accused Bankim Doley. PW 1 himself is the I.O of 

the case. Preliminary investigation was conducted by Durlav 

Nath. G D entry number is not mentioned in the ejahar. PW 1 

could not trace the owner of the seized motorcycle. PW 1 did 

not find/recover the bike stolen from Tonganagaon. There is 

no link between the stolen bike from Tonaganagaon and the 

seized bike. PW 1 apprehended the accused persons based 

on version of nearby people. PW 1 could not trace the person 

from Arunachal Pradesh from whom accused persons stated 

to have purchased the motorcycle. PW 1 has not verified the 

seized motorcycle with records from DTO. PW 1 has not 

taken signatures of local/nearby people in the Seizure 

List/Exhibit 2. 
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8.  PW 2 namely Kalpana Doley deposed that accused Bankim 

Doley is his son and he knows accused Ronaldo Kutum. 

Police has arrested Bankim Doley in a motorcycle theft case 

in July 2019 from his house. Police has not seized any 

motorcycle from house of PW 2. Police has taken signature of 

PW 2 in a blank paper, which is the seizure list. 

 

9. In cross examination, PW 2 stated that he has signed on a 

blank paper and police has not recorded his statement. 

 

10. PW 3 namely Phanidhar Saikia, Traffic Constable under 

Gohpur P.S. deposed that the i/c Traffic Sri. Durlav Nath 

received information that one stolen motorcycle is kept at the 

house of Bankim Doley. A search was conducted at the house 

of Bankim Doley at Tengakhowa village, Majukuchi Kalabari 

and one ‘F 2’ motorcycle without document was recovered 

and seized. Search was conducted at mid-night 12:00 and 

one bullet bike was also found with proper documentation 

and as such, it was not seized. 

  

11. In cross examination, PW 3 stated that he cannot say as to 

whether the ‘F 2’ bike was recovered from the house of 

accused person or not as it was dark and there was no light 

during seizure at night time. The color of the F 2 bike was 
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green and black. The seized F 2 bike had registration number 

which PW 3 could not recollect. PW 3 cannot say whose 

stolen bike was recovered and seized. 

 

12. PW 4 namely Sri. Nipun Pegu deposed that he is neighbour of 

accused Bankim Doley. One day about a year ago, few 

policemen came to the house of accused Bankim Doley and 

as PW 4 was nearby, the policemen told PW 4 that they have 

come in relation to a bike theft case in which PW 4 was 

asked to give evidence. PW 4 has not seen any motorcycle. 

PW 4 has not seen Bankim being taken by police. 

 

13. In cross examination, PW 4 stated that Bankim did not have 

any previous case against him. 

 

14. In evidence, PW 5 namely Paresh Doley stated that accused 

Bankim is from his same village. PW 5 does not remember 

the date of incident. PW 5 heard that police has taken 

Bankim in a bike theft case. PW 5 has not seen any bike. PW 

5 has not seen Bankim being taken by police. 

 

15. In cross examination, PW 5 stated that his house is about 03 

km distance from house of Bankim. 
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16. In evidence, PW 6 namely ASI Durlav Nath deposed that he 

was endorsed as Investigation Officer of a case registered 

U/S 379/411/34 IPC. Informant has arrested both the 

accused persons in this case and also seized one Yamaha F 2 

motorcycle without having any registration number. On the 

basis of recorded statements, PW 6 concluded that accused 

Bankim Doley has purchased the motorcycle without having 

any registration number and that accused Ronaldo Kutum 

was also involved in the act. PW 6 completed the preliminary 

investigation and submitted case Diary to O/C Gohpur P.S. 

who subsequently submitted Charge Sheet U/S 379/411/34 

IPC against both the accused persons.  

 

17. In cross examination, PW 6 stated that he accompanied the 

informant on the day of occurrence. PW 6 has not recorded 

the statement of personnel who accompanied on the day of 

occurrence. PW 6 could not trace out and collect any 

documents of the seized bike. There is no 

complaint/ejahar/report that the seized bike is a stolen bike. 

PW 6 has denied the suggestions put to him by the defence 

side. 

 

18. Upon appreciation of the evidence and materials on record, it 

could be seen that the informant as PW 1 deposed that PW 1 
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alongwith Traffic i/c Durlav and battalion party searched the 

house of Bankim Doley and found one Pulsar motorcycle in 

presence of Bankim Doley. Bankim Doley could not produce 

the documents of the recovered motorcycle and as such 

informant seized the motorcycle and brought the same to 

police station, whereas, PW 3 and PW 6 deposed that one 

Yamaha F 2 motorcycle was recovered and seized. Exhibit 2, 

which is the Seizure list, simply states that one Yamaha 

motorcycle without any registration number was seized. PW 1 

in his cross examination deposed that the seized motorcycle 

blue and black in color whereas PW 3 in his cross 

examination stated that the color of the F 2 bike was green 

and black. Here, it is seen that there is inconsistency with 

regard to the make/brand of the seized motorcycle as well as 

its color pattern. The witnesses whose deposition is discussed 

in this paragraph all belong to police department and were 

also allegedly part of the seizing team. 

 

19. As regards seizure of one bike from the house of accused 

Bankim Doley, PW 2, who is the father of accused Bankim 

Doley deposed that Police has not seized any motorcycle 

from house of PW 2. Police has taken signature of PW 2 in a 

blank paper, which is the seizure list. In cross examination, 

PW 2 stated that he has signed on a blank paper and police 
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has not recorded his statement. The case of the prosecution 

is that the seized motorcycle did not bear any registration 

number which is supported by the evidence of PW 1 

however, PW 3 in his cross examination deposed that the 

seized F 2 bike had registration number which PW 3 could 

not recollect.  

 

20. At the outset, PW 1 deposed in his evidence that he was 

pursuing a motorcycle theft case which occurred at 

Tonganagaon and in that connection PW 1 received source 

information leading to the seized bike but in his evidence PW 

1 deposed that he could not trace the owner of the seized 

motorcycle. PW 1 did not find/recover the bike stolen from 

Tonganagaon and further deposed that there is no link 

between the stolen bike from Tonaganagaon and the seized 

bike. PW 1 apprehended the accused persons based on 

version of nearby people. PW 1 could not trace the person 

from Arunachal Pradesh from whom accused persons stated 

to have purchased the motorcycle. PW 1 has not verified the 

seized motorcycle with records from DTO. PW 3 in his cross 

examination stated that he cannot say whose stolen bike was 

recovered and seized. PW 4, who is an independent witness 

deposed that he has not seen any motorcycle. In his cross 

examination PW 4 stated that Bankim did not have any 
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previous case against him. PW 5, who is another independent 

witness in this case deposed that he has not seen any bike. 

The Investigation Officer as PW 6 in his cross examination 

deposed that he could not trace out and collect any 

documents of the seized bike. There is no 

complaint/ejahar/report that the seized bike is a stolen bike. 

 

21. Therefore, considering the above discussions, it can be 

understood that during investigation of the case, it could not 

be determined as to whether the seized motorcycle was a 

stolen article or not. No records pertaining to the seized 

motorcycle was collected during investigation of the case and 

as such the owner of it also could not be traced. Moreover, 

there is no complaint/ejahar/report that the seized bike is a 

stolen bike. PW 1 deposed that he did not find/recover the 

bike stolen from Tonganagaon. There is no link between the 

stolen bike from Tonaganagaon and the seized bike. PW 1 

apprehended the accused persons based on version of 

nearby people. Hence, as the seized motorcycle is not proved 

to be a stolen motorcycle, as such, the ingredients essential 

to constitute section 411 IPC being non-existent, it can be 

held that Section 411 IPC does not attract in the instant case. 

Similarly, considering the above discussions, it can also be 

held that the seized motorcycle not proved to be a stolen 
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motorcycle and as its owner could not be traced, equally 

cannot constitute an offence of theft and hence Section 379 

IPC also does not attract in the instant case for reasons 

stated above.  

 

22. As such, for reasons discussed above; both the issues are 

answered in the negative and in favour of the accused 

persons as the essential ingredients to constitute an offence 

U/S 379/411 IPC could not be found in the materials-on-

record in this case. 

 

23. The following Order is passed in this case. 

O R D E R 

24. Both accused persons namely, (i). Sri. Bankim Doley and (ii). 

Sri. Ronaldo Kutum stand acquitted in this case as 

prosecution side failed to prove the guilt of the accused 

persons. 

25. The accused persons be set at liberty forthwith, if in custody 

and not wanted in any other case.  

26. Judgment and Order is pronounced in open Court today in 

presence of the accused persons. 
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27.  Bail Bond to be discharged in accordance with law, after a 

period of 06 (six) months. 

28. Given under my hand and seal of this Court on this the 11th 

day of November, 2021. 

  

 Accordingly, the case is disposed of.  

 

A. A.  Choudhury,                                                                                          

S.D.J.M (M),Gohpur.  
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A P P E N D I X 

Prosecution Witness:  

PW. 1. – Narayan Baruah. ASI, Gohpur P.S. 

PW. 2. – Kalpana Doley. 

PW. 3. – Phanidhar Saikia, Constable Gohpur P.S. 

PW. 4. – Nipun Pegu. 

PW 5 – Paresh Doley. 

PW 6 – Durlav Nath, ASI Borgang O/P. 

Prosecution Documents.  

1. Exhibit 1 – Ejahar. 

2. Exhibit 2 – Seizure List. 

3. Exhibit 3 – Sketch Map. 

4. Exhibit 4 – Charge Sheet. 

Material Exhibits: NIL 

Defence Witness: NIL 

Court Witness: NIL 
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A. A.  Choudhury,                                                                                          

S.D.J.M (M), Gohpur.  

 

.  

11.11.21: 

Accused persons are represented in Court today by their Ld. 

Counsels vide Petition No. 1243/21 dated today. 

Judgment and Order is pronounced in open Court today.  

The following Order is passed in this case. 

Keep the original copy of Judgment and Order alongwith the C/R. 

O R D E R 

24. Both accused persons namely, (i). Sri. Bankim Doley and (ii). 

Sri. Ronaldo Kutum stand acquitted in this case as 

prosecution side failed to prove the guilt of the accused 

persons. 

25. The accused persons be set at liberty forthwith, if in custody 

and not wanted in any other case.  

26. Judgment and Order is pronounced in open Court today in 

presence of the accused persons. 
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27.  Bail Bond to be discharged in accordance with law, after a 

period of 06 (six) months. 

28. Given under my hand and seal of this Court on this the 11th 

day of November, 2021. 

  

 Accordingly, the case is disposed of.  

 

A. A.  Choudhury,                                                                                          

S.D.J.M (M), Gohpur.  

 

 

 

 


